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UNITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE
Roderick Webber,
Pro Se Plaintiff,
Case No. 1 : 1 8-cv-0093 1-LM
(Chief Judg e Landy a McCafferty)

Edward Deck, et al.
Defendants

THE TRUMP ORGANIZATION. INC.
TRUMP ORGANIZATION. LLC'S
MOTION TO DISMISS
The Defendants, The Trump Organization, Inc. and Trump Organization,LLC., (Trump
Organization Defendants) by and through their attorneys, Sheehan Phinney Bass & Green, P.A.,

respectfully submit this Motion to Dismiss pursuant to Federal Rule of Civil Procedure 12(b)(2)
and 12(b)(6).

1.

For all the reasons set forth in Trump Organization Defendants' Memorandum

of

Law in Support of their Motion to Dismiss, filed herewith, the Court cannot exercise personal

jurisdiction over the Trump Organization Defendants, and the Plaintiff s complaint should be
dismissed pursuant to Federal Rule of Civil Procedure 12(b)(2)

2.

For all the reasons set forth in the Trump Organization Defendants' Memorandum

of Law in Support of their Motion to Dismiss, filed herewith, the Plaintiff fails to state a claim
upon which relief can be granted, and as such, his Complaint should be dismissed pursuant to
Federal Rule of Civil Procedure 12(bX6).

3.

The Trump Organization Defendants' supporting Memorandum of Law is filed

herewith and incorporated by reference in accordance with Local Rule 7.1(a)(2).
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4.

No request for concurrence was made because this is a dispositive motion. See

Local Rule 7.1(c).

WHEREFORE, Trump Organization Defendants respectfully requests that this
Honorable Court:

A.

Dismiss the Plaintiff s Complaint;

B.

Award Trump Organizalion Defendants such other relief as the Court deems just

and proper.

Respectfully submitted,

THE TRUMP ORGANIZATION' INC. and
TRUMP ORGANIZATION, LLC
By Their Attorneys,
SHEEHAN PHINNEY BASS & GREEN, P.A.

Dated: Jurre2l,2019

By:

/s/ Peter S. Cowan
Peter S. Cowan Bar No. 182

Chloe F. Golden Bar No. 268036
1000 Elm Street, P.O. Box 3701
Manchester, NH 03101
(603) 627-813r
pcowan@sheehan.com
cgolden@sheehan.com

CERTIFICATE OF SERVICE
I hereby certify that on June 2I , 2019, I served the foregoing on the Pro Se Plaintiff and
Defendants' Counsel of Record via the Court's ECF system.
/s/ ncowan6sheehan com
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TINITED STATES DISTRICT COURT
DISTRICT OF NEW HAMPSHIRE
Roderick Webber,

Pro Se Plaintiff,
Case No. 1: 18-cv-00931-LM
(Chief Judge Landya McCafferty)

V.

Edward Deck, et al.
Defendants

DEF'ENDANTS TRUMP ORGANIZATION, LLC AND THE TRUMP ORGANIZATLOI\L
INC.'S MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION TO DISMISS
PLAINTIF'F"S SECOND AMENDED COMPLAINT
Defendants The Trump Organization, Inc. and Trump Organization,LLC (together,
o'Trump

Organization Defendants"), pursuant to Rules l2(b)(2) and 12(b)(6) of the Federal Rules

of Civil Procedure, submit this Memorandum of Law in support of their Motion to Dismiss

Plaintiff Roderick Webber's Second Amended Complaint.

L

INTRODUCTION
The Plaintiff alleges that six individuals committed assault and battery in violation of his

civil rights while attempting to remove him from a political event in Manchester, New
Hampshire on October 12,2015. He also attempts to impose liability for the acts of these

individuals on The Trump Organization, Inc. and Trump Organization, LLC. The Plaintiff

s

claims against the Trump Organization Defendants fail for three reasons. First, the Court cannot
exercise personal jurisdiction over the Trump Organizalion Defendants. Second, the addition

of

the Trump Organization Defendants is barred by the statute of limitations. Third, the Plaintiff has

failed to plausibly allege that the Trump Organization Defendants had any connection with the
I
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alleged tortfeasors that would justify liability. For all of these reasons, all claims against the

Trump Organization Defendants must be dismissed, with prejudice.

II.

STATEMENT OF FACTS
The Plaintiff attended the Defendant No Labels' "Problem Solvers" event in Manchester,

New Hampshire, on October 12,2015. Plaintiff s Second Amended Complaint, Doc. No. 75 at
fl33. No Labels invited many speakers to the event, including Defendant Donald J. Trump, who
at the time was a presidential candidate.

Id. atl44.

Also present at the Problem Solvers event was Defendant Edward Deck, alleged to be a
North Carolina resident, who provided security for Defendant Donald J. Trump for President,
Inc. (the "Trump Campaign").ld. at fl7. The Plaintiff alleges that theTrump Organization
Defendants paid Deck for security services at some unspecified time before the Problem Solvers
event, id.

atl6. But the Plaintiff

also alleges that Defendant Deck was employed by the Trump

Campaign and through Defendant Deck's company, Xmark. Id. at\7. The Plaintiff further
alleges that Xmark is either an Arizona or North Carolina LLC. Id. at fl5. He subsequently
alleges that Deck was "possibly" hired through The Trump Organization Inc. and Trump

Organization,LLC, but provides no basis for this speculation.ld
In addition to Deck, the Manchester Police Department provided security at the Problem
Solvers event. See Id. at flfll2-15. The officers present were Defendants Pittman, Aldenberg,

Cosio, andCraig.Id.
After Mr. Trump spoke, the Plaintiff, who was seated among the press, attempted to ask a
question without a microphone. Id. at fltl 35, 40. Although Mr. Trump answered the Plaintiff

s

question, Deck instructed the Plaintiff that he would have to walk to the back of the hall to the
microphone to ask a question. Id.

atl4l.
2
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When the Plaintiff left his seat and walked to the back of the hall, Defendant Fred
Doucette (an alleged Trump Campaign member, id.

atll6),

Deck, "Trurnp Staff," and

"unidentified individuals" prevented the Plaintiff from returning to his seat. Id. atl43. Doucette,
Deck, and the Manchester Police officers then engaged in "unwanted touching" and pushing to
remove the Plaintiff from the event. Id. nn 45-57 . The Plaintiff alleges that he was pushed into a
table and to the ground before Craig and Cosio walked him out of the event. Id. at\l\43-58.
The Plaintiff filed his original complaint on October I l, 2018 in which he named "The

Trump Organization, (an organization)," a nonexistent entity. ^lee Plaintiff s Complaint, Doc. No
1 at '115.

The Flaintiff then amended his complaint on

April 17,2019 and for the first time

named

two actual legal Trump Organization entities that he had identified using the New York Secretary
of State database-The Trump Organization, Inc. and Trump Organization, LLC. Plaintiff s First
Amended Complaint, Doc. No. 47

atfl\5-6.

The Plaintiff again amended his complaint on May 22,2019, with a warning from the
Court that no further amendments would be granted without a showing

"wh/, in light of plaintiff

filing two amended complaints, justice requires allowing a further amendment." SeeText Order
issued on May

I,2019.

The Plaintiff s Second Amended Complaint alleges that the Trump Organization
Defendants are organized under the laws of New York and have their principal places

of

business in New York. Doc. No. 75 atfl6-7. The Plaintiff now asserts 16 claims against the

Trump Organization Defendants. He alleges the following common law torts: assault (Count
One); battery (Count Two); Intentional Infliction of Emotional Distress (Count Three);
Negligence (Count Four);Negligent Hiring and Supervision (Count Five); Fraud (Count Six);
and False Imprisonment (Count Seven).

Plaintiff also alleges the following claims pursuant to 42
J
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U.S.C. $ 1983 against the Trump Organization Defendants: Fourth Amendment Violations
(Counts Eight and Nine); First Amendment Violations (Counts Ten and Eleven); Negligent

Hiring (Count Twelve); Negligent Supervision (Count Thirteen); False Imprisonment (Count
Fifteen); False Arrest (Count Sixteen); and Retaliation (Count Seventeen).

ilI.

MPI,AINT AGAINST THE TRUMP
PLAINTIF'F'S SECOND AMENDED
ORGANIZATION DEFENDANTS MUST BE DISMISSED BECAUSE THIS
NAI, .IIIRISDICTION.
COURT LACKS
"[T]he plq4liflbq4ls the bq4lqqof pqqgqdiqg the court @qqjurlqdicllon exis!s." Cqltroy

v.

Dow Chem, Co.,2018 DNH 223 at *2-3. "An exercise ofjurisdiction must be authorized by

state statute and must comply with the Constitution ." Harlow v. Children's Hosp.,432F.3d 50,
57

(lst Cir. 2005). New Hampshire's long-arm statute reaches as far

as the

Constitution allows.

Phillips Exeter Acad. v. Howard Phillips Fund,196 F.3d 284,287 (1st Cir. 1999). The Court
must, therefore, determine whether the plaintiff has met the constitutional requirements of due
process. See id. "Grounded in principles of fundamental fairness, the [C]ourt's personal

jurisdiction inquiry focuses on the quality and quantity of defendant's contacts with the forum
state." Conroy,2018 DNH 223, at 4.
Personal jurisdiction may be either specific or general. Cossaboon v. Maine Med. Ctr.,
600 F.3d

25,31(lst Cir. 2010). Specific jurisdiction

exists "where the cause of action arises

directly out of, or relates to, the defendant's forum-based contacts." 1d. (quotation omitted).
"General jurisdiction exists when the litigation is not directly founded on the defendant's forumbased contacts, but the defendant has nevertheless engaged in continuous and systematic activity,

unrelated to the suit, in the forum state." Foster-Miller, 46 F.3d at 144 (quotation omitted).

4

Case 1:18-cv-00931-LM Document 115-1 Filed 06/21/19 Page 5 of 21

Because the Plaintiff cannot establish specific or general jurisdiction over the Trump

Organization Defendants, the Court must dismiss both of these parties from this action.

A. The Trump Orsanization

Defendants Have No Relationship With The Alleged

Tortfeasors.
The Plaintiff has alleged only two facts related to the Trump Organization Defendants in
his Second Amended Complaint. Given the paucity of the Plaintiff s allegations against the

Trump Organization Defendants, his complaint must rely entirely upon the acts of third parties to
assert liability against the Trump Organization Defendants. When a plainl.iff relies upott the acts

of one defendant to assert jurisdiction over another defendant to assert personal.jurisdiction, he
must establish that a sufficient agency relationship exists between the defendants to attribute one
defendant's forum contacts to another. Daynard v. Ness, Motley, Loadholt, Richardson & Poole,

P.A., 290 F.3d 42, 53 (lst Cir. 2002).
To establish an agency relationship that satisfies personal jurisdiction, the Plaintiff must
show that the principal "initially authorized [the agent] to act" on its behalf or later "ratif[ied] the
agent's conduct." New Eng. Coll. v. Drew Univ.,2009 DNH 158. To properly plead that the

principal initially authorized the agent to act on its behalf the Plaintiff must allege that: (1) the
principal authorized the agent to act for him or her; (2) the agent consented to so act; and (3) the
parties understood that the principal was to exert some control over the agent's actions. Dent
Exeter Hosp., Inc., 155 N.H. 787,792 (2007). A principal ratifies the agent's conduct by "a
manifestation of assent or other conduct indicative of consent." Daynard v. Ness, Motley,

Loadholt, Richardson & Poole, P.A., 290 F .3d 42, 59
(Third) of Agency, supra, $ 4.01, cmt. B).

5

(I

st Cir. 2002) (quoting Restatement

v.
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The Plaintiff s Second Amended Complaint is devoid of any facts that demonstrate that
the Trump Organization Defendants had an agency relationship with any of the alleged

individual tortfeasors. The Plaintiff has made only two bare-bones and speculative factual
allegations against the moving defendants: (1) that the Trump Organization Defendants paid

Deck for security services in the period before the Problem Solvers event, Doc. No. 75 atl6; and
(2) that Deck was "possibly" hired through the Trump Organization Inc. and Trump
Organization,LLC. Id. at\7. Neither of these allegations supports the conclusion that any
alleged tortfeasor was acting as an agent for either of the Trump Organization Defendants.
Even

if

these allegations established an agency relationship between the alleged

tortfeasors and the Trump Organization Defendants-and they do

not-the

contains other

allegations that show that the Trump Organization Defendants were not the principals of any

of

the alleged tortfeasors. For example, the Plaintiff alleges that Defendant Deck was employed by
the Trump Campaign and through Defendant Deck's company, Xmark, id. atl7, and that
Defendant Doucette was a co-chair of the New Hampshire Trump Campaign and was wearing a

Trump Campaign staff pin during the event, id.
one reasonable conclusion:

if

atlI6 & 44. These allegations

can lead to only

the Plaintiff has alleged that the alleged tortfeasors acted as agents

at all, they were agents of other named defendants and not agents of the Trump Organization

Defendants. Because the Plaintiff cannot show that a sufficient relationship existed between the

Trump Organization Defendants and the alleged tortfeasors, the acts of those third parties cannot
be imputed to the Trump Organization Defendants for the Court's jurisdictional analysis.

6
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B. SpecificJurisdiction
To determine whether specific jurisdiction exists, courts consider three elements: (1)
relatedness; (2) purposeful availment; and (3) reasonableness. Phillips v. Prairie Eye Center,530
F.3

d 22, 27

1.

(lst Cir. 2008). Id.

Relatedness and Purposeful Availment

"In

assessing relatedness, the court must

first identiff what type of claim plaintiff

alleges." Conroy v. Dow Chem. Co.,2018 DNH 223, at 4 (citing Phillips Exeter Acad., 196 F.3d

at289). The Plaintiff s case alleges tort claims, which requires the Court to examine relatedness
by evaluating "whether the plaintiff has established cause in fact (i.e., the injury would not have
occurred 'but for' the defendant's forum-state activity) and legal cause (i.e., the defendant's instate conduct gave birth to the cause of action)." Scottsdale Capital Advisors Corp. v. The Deal,

LLC,887 F.3d 17,20-21 (lst Cir. 2018).
The purposeful availment analysis "requires the Court to inquire into whether the
defendant's contacts with the forum state constitute an intentional availment of the privilege

of

conducting activities in the forum state, thereby invoking the benefits and protections of fthe

jurisdiction's] laws." PC Connection, Inc. v. Crabtree,754F. Supp. 2d 317,330 (D.N.H. 2010)
(quotations omitted). The defendant's contacts with the forum state constitute "purposeful

availment" if they

(l)

are voluntary; and (2) "create a foreseeable possibility that the defendant

could be called to answer in a court of the forum state." Id. The defendant's contacts are

voluntary if they are "deliberate[] and not based on the unilateral actions of another party."

Phillips v. Prairie Eye Ctr.,530 F.3d 22,28 (1st Cir. 2008). While "[floreseeability requires that
the contacts also must be of a nature that the defendant could reasonably anticipate being haled

into court there." Id.
7

Case 1:18-cv-00931-LM Document 115-1 Filed 06/21/19 Page 8 of 21

"The purposeful availment requirement 'ensures that a defendant will not be haled into a

jurisdiction solely

as a result

of random, fortuitous, or attenuated contacts, or of the unilateral

activity of another party or a third person."' PC Connection, lnc.,754F. Supp. 2d at 330
(quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462,475 (1985).
The Plaintiff has not shown that the Trump Organization Defendants made any contacts

with the State of New Hampshire, much less contacts that were both related to the allegations in
his Second Amended Complaint and voluntary. Again, the Plaintiff makes only two factual
allegations against the Trump Organization Defendants. First, at some unspecified time before
the Problem Solvers event, the Trump Organization Defendants paid money to Defendant Deck,
a resident

of North Carolina, or Defendant Xmark, an Aizonaor North Carolina entity. Second,

that the Trump Organization Defendants possibly hired Defendants Deck and Xmark, againat
some unspecified time. The Plaintiff has not shown that the alleged payments were related to the

Problem Solvers event or that the Trump Organization Defendants engaged in any capacity any

of the alleged tortfeasors for the Problem Solvers event. Moreover, the allegation that the Trump
Organization Defendants made prior payments to non-agent third parties, who do not reside in

New Hampshire and allegedly committed tortious conduct in New Hampshire while under the
direction and control of someone else, does not make it reasonably foreseeable that the Trump
Organization Defendants would be haled into court in New Hampshire.

2.

Reasonableness

The third inquiry of the specific jurisdiction test considers the "the reasonableness and
essential fairness of asserting jurisdiction over a foreign defendant" by considering five 'gestalt"

factors:

8

Case 1:18-cv-00931-LM Document 115-1 Filed 06/21/19 Page 9 of 21

(1) the defendant's burden of appearing; (2) the forum state's interest in
adjudicating the dispute; (3) the plaintiff s interest in obtaining convenient and
effective relief; (4) the judicial system's interest in obtaining the most effective
resolution of the controversy; and (5) the common interests of all sovereigns in
promoting substantive social policies.

Id. at333 (quoting Sawtelle v. Farrell, T0 F.3d 1381, L394 (1st Cir. 1995)). These factors operate
on "a sliding scale wherein the weaker the plaintiff s demonstration of minimum contacts, the
less a defendant need show to establish that the exercise ofjurisdiction over him is

unreasonable." Id.
The Plaintiff has not and carurot establish any pnrposeful and related contacts by the

Trump Organization Defendants in the State of New Hampshire. Exercise of personal

jurisdiction over the Trump Organization Defendants would, therefore, be unreasonable and the
Court must decline to exercise ofjurisdiction over them.

C. General Jurisdiction
The standard for establishing generaljurisdiction is "considerably more stringent" than
the standard for specific jurisdiction. Cossaboon, 600 F.3d at32 (qtotation omitted).

"To establish general jurisdiction, the plaintiff must show that: (1) the defendant

has

sufficient contacts with the forum state; (2) those contacts are purposeful; and (3) the exercise of

jurisdiction is reasonable under the circumstances." Conroy,2O18 DNH 223, at 6.
First, sufficient contacts with the forum state exist if the "defendant's contacts with the

forum state [are] 'so continuous and systematic as to render fdefendant] essentially at home in

theforumState."'1d. (quoting Daimler,57l U.S. atl33 n.l1).Second,thedefendant'scontacts
are "purposeful" when the "defendant has purposefully and voluntarily directed its activities

toward the forum such that it would expect to be subject to the court's jurisdiction." Id. at 8.

Third, the Court will consider the reasonableness ofjurisdiction only after it has concluded that
9
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"the defendant has some cognizable contacts with the proposed forum." Id. at 8-9 (quotation
omitted). "To establish general jurisdiction, [the] plaintiff must satisfy all three requirements."

Id. at9.
The Plaintiff failed to raise a single allegation that would render the Trump Organization
Defendants "at home" in New Hampshire. In fact, Plaintiff s own allegations support the

conclusion that the Trump Orgnization Defendants are not "at home" in New Hampshire.

Plaintiff alleges that defendantThe Trump Organization Inc. is a New York corporation,
defendant Trump Organization,LLC is a New York LLC, and the Trump Organization

Defendants' principal places of business are located in the State of New York. SeeDoc. No. 75
at flfl 5-6.

Plaintiff s complaint also lacks any other facts that show that the Trump Organization

Defendants have any contact with the State of New Hampshire and certainly not the continuous
and purposeful contacts necessary to demonstrate a second "home" jurisdiction. Because the

Plaintiff cannot establish continuous and purposeful contacts with New Hampshire, the Court
need not consider the reasonableness

of exercising general jurisdiction.

Simply put, the exercise of specific or general jurisdiction over the Trump Organization
Defendants does not comply with the constitutional requirements of due process. On this basis
alone, the Court must dismiss all of the

Plaintiff s claims against the Trump Organization

Defendants.

Iv.

ALL OF THE PLAINTIFF''S CLAIMS AGAINST THE
ORGANIZATION DEF'ENDANTS (COUNTS 1.13 AND 15-1il

TRUMP
MUST BE

DISMISSED.
When considering a motion to dismiss pursuant to Rule 12(bX6), "the court must accept
the factual allegations in the complaint as true, construe reasonable inferences in the plaintiff

t0

s
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favor, and "determine whether the factual allegations in the plaintiff s complaint set forth a
plausible claim upon which relief may be granted." Begley v. Windsor Suruy Co.,2018 DNH 057
(quoting Foley v. Wells Fargo Bank, N.A.,772F.3d 63,71 (1st Cir. 2014)). A claim is facially
plausible "when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged." Ashcroft v. Iqbal,556 U.S.

662,678 (2009). "Evaluating the plausibility of a claim is a context-specific task that requires the
reviewing court to draw on its judicial experience and common sense." Bourne v. Arcuda, No.

10-cv-393-LM,20Il U.S. Dist. LEXIS 62332, at *7 (D.N.H. June 10,2011)(quotation omitted).
Although the court must accept factual allegations as true, it need not accept "statements
that merely offer legal conclusions couched as fact or threadbare recitals of the elements of a
course of action." Doucette v. GE Capital Retail Bank,2014

DNH

l7l

(2014). "Even under a

liberal construction, the complaint must adequately allege the elements of a claim with the
requisite supporting facts." Martin v. Wells Fargo Bank, N.A.,2016 DNH 084 (2016) (quotations

omitted) (noting that although the court is obliged to construe

a

pro se plaintiff s complaint

liberally, pro se plaintiffs must still comply with procedural and substantive law).

A. The Claims Aoainsf The Trumn Oroa
Defendants In The Plaintiffs Second
Amended Complaint Are Barred By The Statute Of Limitations.
The Plaintiff attempts to replace one nonexistent party with t'wo new parties long after the

expiration of the three-year statute of limitations period applicable to his claims. See N.H. Rev.
Stat. Ann. $ 508:4 (requiring that personal injury actions "be brought only within 3 years of the
act or omission complained

of');

see also Owens v. Okure,488 U.S. 235,236 (1989) (citations

omitted) (holding that coufts enteftaining S 1983 claims "borrow the state statute of lirnitations

11
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for personal injury actions"). The Plaintiff s claims against the Trump Organization Defendants
must be dismissed because (1) the applicable limitations period has run, and (2) the claims do not
relate back to the date of his Original Complaint.

1. The Plaintiff asserted

claims against Trump Oreanization Defendants after the statute
period
limitations
expired.

of

Personal injury actions must "be brought only within 3 years of the act or omission

complained

of."

This three-year statute of limitations also applies to claims arising olut of 42

II.S.C. $ 1983. Owens v. Okure,488ll.S. 235,236 (1989) (citation omitted) (courts entertaining
$ 1983 claims "borrow the state statute of limitations for personal injury actions").
The Plaintiff has alleged state law tort claims and federal claims pursuant to 42 U.S.C.
1983 against the Trump Organization Defendants.

All of the PlaintifPs

$

claims arise out of an

occwrence on October 12,2015. Doc. No. 75 at'flfl 16-45. Although the Plaintiff first filed a

complaint in this action on October 11, 2018, The Trump Organization, Inc. and Trump
Organization, LLC were not named as parties. SeeDoc. No. l. The Plaintiff instead named "The

Trump Organization, (an organization)." Id. The Plaintiff frst named The Trump Organization,
Inc. and Trump Organization, LLC in his First Amended Complaint on April 17,2019-over six
months after the three-year period to file suit ended. Doc. No. 47

at\\

5-6. The claims against

the Trump Organization Defendants are consequently time-barred and must be dismissed.

2.

The Plaintiff s claims asainst the Trump Organization Defendants do not relate back to
the date of his orieinal complaint.
The relation-back doctrine allows a plaintiff to "avoid the preclusive effect of a statute

limitations if his complaint relates back to a prior, timely-filed complaint." Ornelas v. City

Manchester,20lT U.S. Dist. LEXIS 85440, at 11 (D.N.H. Jun. 5, 2017). When

a

of

plaintiff seeks

to "change[] the party or the naming of the party against whom a claim is asserted," the named
T2

of
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party must have "[known] or should have known that the action would have been brought against

it, but for a mistake concerning the proper party's identity." Fed. R. Civ. P. l5(cX1XC). In this
case, the claims against the Trump Organization Defendants in the

Plaintiff s Second Amended

Complaint must be dismissed. These claims do not relate back to the date of his original
complaint because (i) the Trump Organization Defendants could not have known which of the

two entities the Plaintiff intended to name in his original complaint, and (ii) the Plaintiff violated
a longstanding rule prohibiting relation back when new parties are added to a lawsuit.

i.

Neither Trump Organization Defendant could be expected to lotow that the
Plaintiff intended to name it.

When a party seeks to "changef] the party or the naming of the party against whom a

claim is asserted," relation back applies only when "the party to be brought in by amendment . . .
knew or should have known that the action would have been brought against it, but for a mistake
concerning the proper party's identity." Fed. R. Civ. P. 15(c)(l)(C). Here, the Plaintiff

s

original complaint named neither The Trump Organization, lnc. norTrump Organization, LLC
as a defendant, but rather the nonexistent entity

"The Trump Organization." It was impossible

for either of the Trump Organization Defendants to know which party (if either) the Plaintiff
intended to sue. The vague allegations in his original complaint also did nothing to clarify this

confusion. Consequently, there was no way for either party to know "that the action would have
been brought against it, but for a mistake concerning the proper party's

identity." Fed. R. Civ. P.

15(cXlXCXii). The Plaintiff s claims against these parties, therefore, cannot relate back to the
date of his original pleading. Accordingly, the claims asserted against the Trump Organization

Defendants must be dismissed.

13
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ii.

The

Plaintiff cannot add an entirely new party to the litigation.

A Plaintiff may not add new parties to the litigation after the statute of limitations has
run.

See,

e.g.,Wilsonv. UnitedStates Gov't,23F.3d559,563 (lstCir. 1994) (citing

Worthington v, Wilson,8 F.3d 1253, 1256 (7th Cir. 1993)). Doing so "is tantamount to the
assertion of a new cause of action, and to permit relation back under these circumstances would
be to subvert the policies of the statute

of limitations." Ingenito v. Bermec Corp.,441 F.Supp.

525, 553 (S.D.N.Y. 1977) (citing Simmons v. Fenton,480 F.2d 122,137 (7th Cir. 1973) and
Graves v. General Ins. Corp., 412 F.2d 583, 585 (10th Cir. 1969).

By converting one party into two, the Plaintiff has added an entirely new party to this
case. The Plaintiff named just one

"entity"-the nonexistent "The Trump Organization"-ln

ftig

initial complaint. His Second Amended Complaint, however, names two new defendants, The
Trump Organization,Inc. and Trump Organization,LLC. Even if the Court were to conclude
that the Plaintiff intended to name one of the two Trump Organization Defendants in his Original

Complaint, he could not have intended to name both. His addition of a second defendant in the
amended complaints "is tantamount to a new cause of action" that the rule against the addition

of

parties is designed to prohibit. See Ingenito, 441 F.Supp. at 553. Relation back, therefore, does
not apply to the claims against that defendant, and the claims must be dismissed.

B. The Plaintiff

Has Failed To State A Plausible Claim For Vicarious Liability

To hold a party liable for the alleged tortious acts of others, the Plaintiff must state a

claim for vicarious liability by plausibly pleading that one of three relationships exists: (1)
employee and employer, see Hunter v. R. G. Watkins & Son, 110 N.H. 243,247 (1970); (2) agent
and principal, see Herman v. Monadnock

Pr-24 Training Council,l47 N.H. 75a Q002); and (3)

independent contractor performing inherently dangerous work, see Arthur v. Holy Rosary Credit

t4
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Union,139 N.H. 463,465 (1995). Because the Plaintiff has failed to plead the necessary facts to
succeed on any of these theories, all of the claims asserted against the Trump Organization

Defendants must be dismissed.

1. Plaintiff Has Failed To Alleee An Emplolment
"[A]n employer
if the employee

Relationship.

may be held vicariously responsible for the tortious acts of its employee

was acting within the scope of his or her employment when his or her tortious

act injured the plaintiff." Porter v. City of Manchester,I5l N.H. 30, 39-40 (2004). To determine

whether an employment relationship exists between an entity and a tortfeasor, the court must
consider the totality of the circumstances, which includes many factors:

(a) the extent of control which, by the agreement, the master may exercise
over the details of the work; (b) whether or not the one employed is engaged in a
distinct occupation or business; (c) the kind of occupation, with reference to
whether, in the locality, the work is usually done under the direction of the
employer or by a specialist without supervision; (d) the skill required in the
particular occupation; (e) whether the employer or the workman supplies the
instrumentalities, tools, and the place of work for the person doing the work; (f)
the length of time for which the person is employed; (g) the method of payment,
whether by the time or by the job; (h) whether or not the work is a part of the
regular business of the employer; (i) whether or not the parties believe they are
creating the relation of master and servant; and O whether the principal is or is
not in business.
Porter v. City of Manchester, 155 N.H. 149, 153-54 (2007).
The Plaintiff s claims stem from acts committed by certain individuals: Edward Deck,
Representative Doucette, and several Manchester Police officers. The Plaintiff s Second
Amended Complaint, however, fails to allege ony connection between Representative Doucette,
the Manchester Police officers, and the Trump Organization Defendants. And the minimal

connection the Plaintiff draws between Deck and the Trump Organization Defendants are the

unspecific allegations that (1) the Trump Organization Defendants had made payments to Deck
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at some time prior to the Problem Solvers Event, Doc. No. 75

atl5;

and (2) that Deck was

"possibly [hired] through" the Trump Organization Defendants, Doc. No. 75 at17. , therefore,
does not sufficiently state an employment relationship between the alleged tortfeasors and the

Trump

Or

ganization D efendants.

Even if the Plaintiff s complaint plausibly alleges an employment relationship between
the Trump Organization Defendants and one of the alleged tortfeasors, the PlaintifPs complaint

fails to allege that the tortious conduct was within the scope of employment. An employee's
conduct is within the scope of his employment if: "(1) it is of the kind [he] is employed to

perform; (2) it occurs substantially within the authorized time and space limits; and (3) it is
actuated, at least in part, by a purpose to serve the employer."

Porter,l5l N.H.

at 40. Again,

Plaintiff has failed to allege any facts from which the court could infer that Edward Deck,
Representative Doucette, or the Manchester Police officers were acting in the scope of some
emplo5rment for the Trump Organization Defendants. The Plaintiff has not alleged (nor can he)

that the Trump Organization Defendants were associated with the Problem Solvers Event, that
the Trump Organization Defendants directed any of the alleged individual tortfeasors to attend

the event, or that the Trump Organization Defendants compensated the alleged tortfeasors for

work on that day. To the contrary, the Plaintiff has alleged that other defendants directed or
controlled, and paid the alleged tortfeasors for work on October 12, 2015. See Doc. No. 75 at fl7

2.

Plaintiff Has Failed to Alleee an Agency Relationship.
The Plaintiff has also failed to allege that an agency relationship exists between the

Trump Organization Defendants and any alleged tortfeasor to support his claims for vicarious

liability. To prove agency the Plaintiff must allege: "(l) authorization from the principal that the

T6
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agent shall act for him or her; (2) the agent's consent to so act; and (3) the understanding that the

principal is to exert some control over the agent's actions." Dent v. Exeter Hosp.,Inc., 155 N.H.
787,792 (2007).

Plaintiffls Second Amended Complaint contains no facts that support an inference that
the Trump Organization Defendants authorized Deck, Doucette, or the Manchester Police

officers to act on their behalf during the Problem Solvers Event. In fact, the Plaintiff has alleged
that other defendants directed or controlled, and paid the alleged tortfeasors for work on October

12,2015. SeeDoc. No. 75 at fl7. The Plaintiff cannot rely on agency to state his claims for
vicarious liability against the Trump Organization Defendants.

3.

Plaintiff Has Failed to Allege Independent Contractor Liability.
The Plaintiff has also failed to state a claim for independent contractor liability against

the Trump Organization Defendants. "[V]icarious

liability[] ordinarily

does not extend to torts

by independent contractors because the employer reserves no control or power of discretion over
the execution of the work." Arthur v. Holy Rosary Credit Union,139 N.H. 463,465 (1995).

Vicarious liability, however, does extend to the torts committed by independent contractors when
an inherent danger "arises directly from the work required to be done, and not from the negligent

manner of its performance." ld. Courts have held that the hiring of security persormel is not
inherently dangerous. Schreiber v. Camm,848 F. Supp. 1170,1177 (D.N.J. 1994). Plaintifls
complaint therefore fails to state a claim for independent contractor vicarious liability.
The Plaintiff has failed to allege any facts which make any form of vicarious

liability

plausible. Because all of the Plaintiff s claims against the Trump Organization Defendants rely

t7
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on vicarious liability, the Court must dismiss the Second Amended Complaint as against the

Trump Or ganization Defendants.

C. The Plaintiffls Claims Pursuant To 42 U.S.C.
13 and 15-17) Because The

81983 Must Be Dismissed (Counts 8Trump Organization Defendants Are Not State Actors.

To state a claim pursuant to 42 U.S.C. $ 1983, "a claimant must allege state action by the
defendant." Penneyv. Town of Middletorz, 888 F. Supp. 332,34I (D.N.H. 1994) (citing
Rodriques v. Furtado,950 F.2d 805, 813 (1st Cir. 1991)). The Plaintiff, however, has alleged
that the Trump Organization Defendants (who are, without question, private parties), have

committed civil rights violations under $ 1983. See Doc, No. 75 at flfl 5-6. To that end, the

Plaintiff, carries the additional burden of establishing that the private party's "conduct can be
classified as state action." Jarvis v. Vill. Gun Shop, lnc.,805 F.3d 1, 8 (1st Cir. 2015). To carry
this burden, the Plaintiff must allege that either:

(1) the financial or regulatory relationship between the state and the private actor
is sufficiently strong that the private entity's actions are deemed to be the actions
of the state; (2) the private actor allegedly exercised an exclusively public
function; or (3) a s)rmbiotic relationship existed between the state and the private
actor.

Penney,888 F. Supp. at 341 (citing Rodriques v. Furtado,950 F.2d 805, 813 (1st Cir. 1991)).
These requirements cannot be satisfied merely by alleging that a private party made a
request for police protection which resulted in unconstitutional conduct by the responding

officers. See Wagenmannv. Adams,829F.2d196,209-210

(IstCir.

1987). "Althoughthis

inquiry is necessarily fact specific, a $ 1983 claim cannot survive if it does not allege facts that
would satisfy the state action requirement." ld.
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The Plaintiff has failed to allege any facts from which the Court can infer that the Trump
Organization Defendants' conduct amounted to state action. Therefore, each claim against the

Trump Organization Defendants that arises under $ 1983 must be dismissed.

D. Count tr'our Must Be Dismissed

Because The

Trump Orsanization Defendants Did

Not Owe A Duty Of Care To The Plaintiff.
"Absent a duty, there is no negligence." Grady v. Jones Lang LaSalle Constr. Co., Inc.,

l7l N.H.

203 (207). "Whether the defendants owed the decedent a duty is a question of law."

Dupont v. Aavid Thermal Techs.,l47 N.H. 706,709 (2002). "A duty of care arises out of a
relation between the parties and the need for protection against reasonably foreseeable harm."
Riso v. Dwyer,168 N.H. 652,654 (2016) (quotations omitted). Private parties have'ono general

duty to protect others from the criminal attacks of third parties" unless one of three exceptions
applies: "(1) a special relationship exists; (2) special circumstances exist; or (3) the duty has been

voluntarily assumed." Dupont v. Aavid Thermal Techs.,147 N.H. 706,709 (2002).
The Plaintiff s negligence claim alleges that "defendants owed a duty of ordinary care to
keep the Plaintiff safe from assault and battery while attending the No Label's Problem Solvers

event." Doc No. 75

atll34. As

such, the Plaintiff s complaint lacks sufficient facts to support

the application of any exception to the general rule that private parties have no duty to protect

others from criminal attacks. It bears repeating that the only facts alleged against the Trump
Organization Defendants are: (1) that the Trump Organization Defendants had made paynents to
Deck prior to the Problem Solvers Event, Doc. No. 75

atlfl;

and (2) that Deck was "possibly

[hired] through" the Trump Organization Defendants, Doc. No. 75 at fl7. These facts alone do
not establish a relationship requiring even a general duty of care by the Trump Organization

19

Case 1:18-cv-00931-LM Document 115-1 Filed 06/21/19 Page 20 of 21

Defendants, much less the special circumstances that would give rise to an affirmative duty

Accordingly, Court Four must be dismissed.

E.

Five Must Be Dismissed Because The
The Plaintiffs C
Allese An Emplovment or Asencv Relationship.

tiff Has Failed To

In order to successfully plead an action of negligent supervision, the Plaintiff must allege
that an employment relationship existed between the tortfeasor and the defendant. Trahan-

Larochev. Lockheed Sanders,139 N.H. 483,486 (1995). In recognizing the tort of negligent
supervision, the New Hampshire Supreme Court relied upon two sections of the Second
Restatement: (1) the Restatement Second of Agency, $ 213

("A person conducting an activity

through servants or other asents is subject to liability for harm resulting from his conduct

ifhe

negligent or reckless" in certain aspects)(emphasis added); and (2) the Restatement Second

is

of

Torts, $ 317 ("A master is under a duty to exercise reasonable care so to control his servant while
acting outside the scope of his emplo)'rnent...")(emphasis added). Both of these concepts rely
upon an agency or employment relationship to impose the duty upon the defendant in question.

As fully argued in Section A above, however, the Plaintiff has failed to allege facts that support a
reasonable inference that the Trump Organization Defendants were in an employment or agency

relationship with any tortfeasor. The Plaintiff s claim for negligent supervision therefore also
fails.

V.

CONCLUSION
Because the Plaintiff (1) has failed to establish that the Court may exercise personal

jurisdiction of the Trump Organization Defendants; (2) added the Trump Organization
Defendants after statute of limitations period ended; and (3) has failed to plausibly allege that the

Trump Organization Defendants had any connection with the tortfeasors that would justify
20
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liability, the Trump Organization Defendants request that the Court dismiss the Plaintiff

s

Second Amended Complaint.

Respectfully submitted,
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